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RECENT CASES. 

Accord and Satisfaction — What Constitutes. — Harby v. Heues, 90 
N. Y. Supp. 461. — Held, that the acceptance by the creditor of a check from 
the debtor, written as "in full payment," with immediate notice to the debtor 
that action would be brought for the balance claimed, is not an accord and 
satisfaction. 

The general rule is that there can be no accord and satisfaction of a debt 
by a simple payment of a smaller sum than the amount actually due or owing, 
unless there be a release under seal, Cumper v. Wane, 1 Strange 426; or a 
new consideration. U. S. v. Bostwick, 94 U. S. 53. The rule and reason 
are purely technical, and there is constant effort to escape from its absurdity 
and injustice. Harper v. Graham, 20 Ohio 105 ; Brooks v. White, 2 Met. 
285; and it does not hold in Pennsylvania; Milliken v. Brown, 1 Rawle 391. 
A receipt "in full satisfaction and discharge" is not conclusive evidence of 
accord and satisfaction, McCullen v. Hood, 14 N. C. 219; unless the debt be 
unliquidated and the amount uncertain, Baird v. United States, 96 U. S. 
430; and payment was in fact made and accepted in satisfaction. Fitch v. 
Sutton, 5 East 230. If there be a controversy between the parties as to the 
amount due, and the debtor tender the amount which he claims to be due, but 
upon condition that it shall be accepted in discharge, and it be accepted, then 
there is accord and satisfaction by conclusion of law, on the principle that one 
accepting a conditional tender assents to the condition. Preston v. Grant, 
34 Vt. 201 ; Bull v. Bull, 43 Conn. 455 ; Reed v. Boardman, 20 Pick. 441. 

Carriers of Passengers — Seaworthiness of Vessel — Liability for 
Injuries. — The Oregon, 133 Fed. 609. — Held, that there is no implied war- 
ranty, on the part of a carrier of passengers by sea, of the seaworthiness of 
the vessel. Ross, -J., dissenting. 

Carriers of passengers by sea are held to the same high degree of care as 
those who carry by land. Hall v. Steamboat Co., 13 Conn. 319; Shear. 6V 
Bed., Neg., 495. A carrier by land need not furnish a "roadworthy " vehicle. 
Stokes v. Ry. Co., 2 Post. & F. 691; Meier v. R. Co., 64 Pa. St. 225. Nor 
need the carrier by sea furnish a seaworthy ship. Carroll v. R. Co., 58 N.Y. 
126; Whart., Neg., Sec. 638. But an accident through a defect is prima 
facie evidence of negligence. Dawson v. R. Co., 5 Law Times, N. S.. 682. 
U. S. statutes make certain requirements of the owners of passenger vessels. 
10 Stat, at L. 61 ; 16 Stat, at L. 440. But these do not abrogate the common 
law rules as to liability. Caldwell v. Steamboat Co., 47 N. Y. 282. 

Constitutional Law — Insurance Corporations — Revocation of Author- 
ity. — Prewitt v. Security M. L. Ins. Co., 83 S. W. 611 ; 84 S. W. 527 (Ky.).— 
Where a state statute provides that if any foreign insurance company, with- 
out consent of the other party to a suit brought by or against it in any state 
court, shall remove the suit to the federal court, the insurance commissioner 
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shall forthwith revoke its authority to do business in the state, held, that such 
statute is not in conflict with the U. S. Constitution, it being a reasonable 
regulation for the protection of the citizens of the state. Burnam, C. J., and 
Barker, J., dissenting. 

A slate can exclude a foreign corporation entirely from its limits. Bank 
of Augusta v. Earle, 13 Pet. 519. A fortiori, it would seem that such 
absolute power would necessarily include the power to impose any conditions 
as terms of entrance, no matter how absurd, or oppressive. But such terms, 
conditions, or restrictions, must not be repugnant to the Constitution or the 
laws of the United States, Runyan v. Costar, 14 Pet. 122; Del. R.R. Tax 
Case, 18 Wall. 206; Cable v. Ins. Co. 191 U. S. 288; and a state statute impos- 
ing on a foreign corporation, as a condition on which it may do business 
within the state, that it file an agreement not to remove suits from state 
courts to courts of the United States, as well as such agreement, is void- 
Nute v. Ins. Co., 6 Gray 174; So. Pac. Co. v. Denton, 146 U. S. 202; Tex. 
Land Co. v. Worsham, 76 Tex. 556. Such right of removal may of course be 
waived, but it may not be bartered away in advance. But when once within 
a state, the foreign corporation is there on sufferance only ; hence, though the 
statute forbidding removal of causes, and a like agreement in advance, may 
be void, if the corporation will not abide by them, the state may recall its 
license and expel the corporation ; and its reason for so doing will not be 
inquired into. Beale, For. Corp., § 122; Doyle v. Ins. Co., 94 U. S. 535; 
Cable v. Ins. Co., supra. 

Constitutional Law — Interstate Commerce — Original Package. — 
Cook v. Marshall County, 25 Sup. Ct. 233. — Held, that cigarettes shipped 
in small packages, ten in a package, although shipped separately and not 
confined in any large receptacle, are not to be considered as in the original 
package so as to be exempt from a state tax. Fuller, C J., Brewer, and Peck- 
ham, JJ., dissenting. 

Up to the decision of Austin v. Tennessee, 79 U. S. 343, it was supposed 
that any package in which an article was shipped into a state was the original 
package. Brown v. Maryland, 12 Wheat. 419. In Leisy v. Hardin, 135 
U. S. 100, kegs and cases of beer were original packages, and likewise ten 
pound packages of oleomargarine in Schollenberger v. Pennsylvania, 171 U. 
S. 1. In Austin v. Tennessee, supra, however, the test was held to be the 
bona fide intention of the shipper, as to whether the packages were gotten up 
merely for the purpose of evading the law. They are original packages only 
when they are such as are ordinarily used for the purpose of shipping that 
article. In that case, as in the present one, there was a strong dissenting 
opinion based on the ground that the original packages are what the shipper 
makes them for his own purposes even though they may be different from 
those in ordinary use. It is conceived that under the present decision the law 
must change with the change in the ordinary method of transportation. 

Contracts — Executory — Refusal to Perform. — Swiger v. Hayman, 48 
S. E. 839 (W. Va.). — Held, that a mere declaration, by one of the parties to 
an executory contract, of an intention not to perform, which is retracted be- 
fore any declaration has been made or act done by the other party in res- 
pect to such renunciation, does not constitute a breach of the contract. 

Words or conduct relied on as a breach of the contract by anticipation 
must amount to a total refusal to perform, acted upon and adopted by the 



